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By The Honorable Peter J. Panuthos

I.

Procedural Guarantees in Administrative and Judicial Proceedings
a. Internal Revenue Service Taxpayer Bill of Rights

On the administrative level the Internal Revenue Service (IRS), which administers and
enforces the tax laws of the United States (U.S.)2, adopted a Taxpayer Bill of Rights (TBOR) in
2014. The TBOR includes:
!
!
!
!
!
!
!
!
!
!

The Right to Quality Service
The Right to Pay No More than the Correct Amount of Tax
The Right to Challenge the IRS’ Position and be Heard
The Right to Appeal an IRS Decision to an Independent Forum
The Right to be Informed
The Right to Finality
The Right to Privacy
The Right to Confidentiality
The Right to Retain Representation
The Right to a Fair and Just Tax System3

The United States government through various government institutions, including the IRS
and the U.S. Tax Court (Tax Court), and public and private organizations such as law schools and
legal services organizations, strive to ensure that the rights of all taxpayers are protected in
administrative and judicial proceedings. We discuss some of these measures in the context of the
IRS appeals process, the Tax Court litigation process, judicial independence, and provision of
counsel to self-represented petitioners.
b. The Tax Collection System: Assessments and Examinations
In the United States, the collection of taxes begins with an assessment; without an
assessment, no recorded tax liability exists.4 If a taxpayer does not file a return, the IRS goes
through the process of examination to assess a taxpayer’s liabilities.5 The IRS is authorized by
statute to prepare a substitute return by “gathering information and making computations through
electronic, automated or other means to make a determination of the taxpayer’s tax liability.” The
IRS then assesses a tax liability based on this substitute return.6 If a taxpayer has filed a tax return,
the IRS has authority to assess the tax. The IRS selects returns for examination to determine if the
amount reported on the return is the correct amount of tax.7
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The examination process, also called the “audit,” where the IRS examines the taxpayer’s
information to determine the proper tax that should have been reported, can be performed via mail,
called a “correspondence audit”, or with an in-person interview called a “field audit.” For the year
ending September 30, 2015, 72.6% of total audits were correspondence audits, and the remaining
27.4% were field audits. Field audits, in which a taxpayer will have an IRS representative as a point
of contact, are usually reserved for cases where the individual’s or business’ gross income exceeds
$100,000 for the year.8 At the end of the audit the taxpayer receives a Notice of Proposed
Adjustment explaining the additional amount due.9
c. Right to Challenge The IRS’ Position and Be Heard: IRS Administrative Appeals
The majority of Federal tax controversies are settled at the administrative level with the IRS,
before formal litigation is commenced.10
If the taxpayer disagrees with the amount in the Notice of Proposed Adjustment, or fails to
respond to the notice, the IRS will first issue a “30-day” letter formally stating the examiner’s
determination and informing the taxpayer of his appeal rights. A taxpayer can respond to the 30-day
letter with a written protest.11 If the amount for any tax year is less than a designated amount the
taxpayer can make an informal protest before the IRS Office of Appeals.12
The IRS Office of Appeals is the “alternative dispute resolution forum of the IRS and offers
the final opportunity for the taxpayer and the IRS to address unresolved issues” before resorting to
formal litigation. The IRS Office of Appeals location where a taxpayer protests the audit
determination is “separate from and independent of the IRS office” that conducted the audit.13 The
IRS Appeals officer has authority to negotiate and settle the issue on behalf of the IRS. IRS Office
of Appeals conferences are generally informal and often conducted by telephone or correspondence,
but a taxpayer can request an in-person meeting.14 Taxpayers working with the IRS Office of
Appeals can be self-represented or be represented by a “federal authorized practitioner” such as a
tax attorney or certified public accountant (C.P.A.).15 The IRS Appeals officer will work with the
taxpayer and the IRS to reach a settlement.16
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The IRS Office of Appeals issued a memorandum on July 13, 2013, implementing phase 1
of a new policy called the Appeals Judicial Approach and Culture (AJAC) Project.17 The purpose
of the AJAC Project is to “promote a quasi-judicial approach in how the Appeals office handles its
cases.” The AJAC Project updated some of the procedures and processes of the IRS Office of
Appeals, with the most significant change relating to the general policy statement. The general
policy statement provides the following: (1) IRS Appeals officers cannot raise new issues and (2)
IRS Appeals officers cannot not reopen an issue on which the taxpayer and IRS are in agreement.
This represents a significant change in the Appeals process. In the past an IRS Appeals officer
“could raise a new issue if the grounds were substantial and the potential impact on the tax liability
material” or could reconsider issues agreed to at the examination level.18
The IRS Office of Appeals also provides arbitration and mediation options, potentially
available when the taxpayer and the IRS cannot come to a settlement before an IRS Appeals officer.
These options are available in limited circumstances, set forth in the applicable Revenue Procedure.
Neither option is available for cases docketed in court. The procedures for arbitration or mediation
with the IRS Office of Appeals are fairly similar; before the procedure begins all parties enter into a
preliminary written agreement that sets forth the scope of the arbitration or mediation. The parties
can choose a mediator or arbitrator that is trained by the IRS or a non-IRS person from an
organization that provides a roster of neutral and qualified persons.19 Mediation and arbitration at
the IRS Office of Appeals often follow the generally accepted procedures for alternative dispute
resolution; for example, the decision of the arbitrator cannot be appealed by either party or
contested in a judicial procedure.20
If the parties cannot come to a mutually acceptable settlement in the IRS Office of Appeals,
the IRS Appeals officer will issue a statutory notice of deficiency.21 The IRS also issues a statutory
notice of deficiency when taxpayers do not respond within the 30 days set forth in the Notice of
Proposed Adjustment.22 The statutory notice of deficiency informs the taxpayer that he can
challenge the deficiency determination, and includes instructions on the due date for filing a petition
before the Tax Court.23 The statutory deficiency includes a notice to the taxpayer of the taxpayer’s
right to contact a local office of the taxpayer advocate and the location and telephone number of the
local taxpayer advocate.24
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d. Right to Appeal to an Independent Forum: Trial Courts May Consider Tax Disputes
Taxpayers have the right to appeal a statutory notice of deficiency to an independent forum.
Taxpayers in many tax cases, including income tax disputes 25 can appeal decisions from the
administrative level (IRS Office of Appeals) to three trial-level courts: Federal District courts
(District courts), the Court of Federal Claims, and the Tax Court.26 These three courts are
government bodies separate and distinct from the IRS. In both the Court of Federal Claims and the
District courts, the taxpayer has to first pay the disputed tax liability and then sue for a refund; these
are called “refund jurisdictions.” The Tax Court is the only court in which a taxpayer can dispute
the IRS’ determination without first paying the amount in dispute; this is called a “prepayment
jurisdiction.”27 Attorneys from the U.S. Department of Justice represent the federal government in
tax matters in District courts and the Court of Claims, while attorneys from the IRS represent the
federal government in cases before the Tax Court.28
District Courts are located throughout the nation. There are 94 judicial districts, with at least
one district in each state and the District of Columbia.29 District courts have jurisdiction over cases
under the laws of the United States, which includes most tax cases. District courts are called
‘Article III’ courts because their judicial power is derived from Article III of the United States
Constitution, along with acts of Congress.30 Article III judges are appointed for life.31.
Both the Court of Federal Claims and the Tax Court have nationwide jurisdiction, hear cases
in cities across the country, and are based in Washington, D.C. Both courts are called ‘Article I’
courts because their judicial power is derived solely from Congress, which is set forth in Article I of
the United States Constitution.32 Article I judges are appointed for 15-year terms. The Court of
Federal Claims hears cases in which the plaintiff has a monetary dispute with the United States, and
thus can hear cases in which the taxpayer is disputing his tax liability with the IRS.33
Although taxpayers may have a choice of forum when appealing an IRS appeals decision,
most tax disputes come to the Tax Court, for the reasons discussed below.
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e. Right to Appeal to an Independent Forum: United States Tax Court
The Tax Court conducts trial sessions in 74 cities nationwide.34 As previously discussed
petitioners in Tax Court have to pay the deficiency only if their case is unsuccessful, unlike the
other courts where taxpayers have to pay the deficiency and then sue for a refund. This is often an
important consideration when choosing a forum to dispute taxes, especially for low-income
taxpayers.35 Tax Court has jurisdiction to hear only tax cases, unlike the District courts and the
Court of Federal Claims, which both have jurisdiction over a wide variety of cases. Tax Court
judges also specialize in federal taxation, which sets them apart from the judges in the District
courts and the Court of Federal Claims, where the judges are generalists hearing cases in various
areas of law.36
It has been suggested that another factor that may cause most tax cases to be filed in Tax
Court is the notice of deficiency; the notice of deficiency informs the taxpayer of his or her ability
to file a petition in Tax Court, but does not mention the other courts in which the taxpayer can file.
This standard format does not include information about the alternative sue for refund in a District
court or the Court of Federal Claims.” Once the taxpayer petitions the Tax Court, he cannot change
forums.37
Most tax cases are filed in the Tax Court. As of June 30, 2016, the Tax Court had 25,758
cases pending, with the amount in dispute (taxes plus penalties assessed) totaling almost $23.5
billion; by contrast, the total cases pending in refund tax litigation forums (the Federal District
courts and the Court of Federal Claims) totaled only 901, with amount in dispute totaling $8.8
billion.38 Many of the petitioners in Tax Court cases do not have representation39; according to
current statistics, more than 70% of petitioners will not have the assistance of a representative such
as an attorney. In small tax cases “95% of petitioners might be self-represented” while in a regular
(non-small) case, “approximately 50% of petitioners are self-represented.”40
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Given its high volume of cases, many of which involve taxpayers without representation, the
Tax Court has taken a number of important steps to provide such taxpayers with a measure of
access to justice:
!
!
!
!
!

Publication of Rules
Booklet
Website
Videos
Recognition by Judicial Officers to explain procedures

The Tax Court strives to inform taxpayers about their rights. The Tax Court rules of
practice and procedure are made available to the public and published on the website in .pdf
format.41 In 2009 the Tax Court significantly expanded its website, adding features designed to
inform and assist self-represented taxpayers.42 The Tax Court website has a “Taxpayer
Information” section, that provides information for individuals who represent themselves before the
Tax Court, including (1) how to file a petition, (2) what occurs before, during, and after trial, and
(3) definitions of relevant terms.43 The Tax Court website has a section with videos that explain its
processes and procedures to taxpayers.44 The Tax Court website also has information about the
calendar call program, which provides free legal services to low-income, self-represented
petitioners, as we will discuss further.45 Upon request, the Tax Court will also send a book and
package explaining taxpayer rights and Tax Court practice and procedure to self-represented
petitioners that request assistance. Further, Tax Court judges recognize that self-represented
taxpayers, many of them low-income, may not understand Tax Court practice and procedures in the
same way a trained tax attorney would, so they explain the procedures to these taxpayers at the
calendar call, the beginning of trial, and throughout the process as needed.
II.

The Right to Appeal to Independent Bodies
a. Independence of the Judiciary

The Court or Tribunal to which a taxpayer seeks an appeal must be independent of the
taxing authority. Anything less than full independence can result in actual or apparent bias of the
decision making authority. The issue of independence is both political and structural.46
The legislature must give the Court or Tribunal authority to decide a case without
interference, which includes some level of a de novo hearing as well as full independence of the
41
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judiciary. Independence of the judiciary is dependent, in part, in not permitting removal of a
Judicial Officer without cause. Once appointed, the Judge should not be subject to political or
legislative pressures. Judges are often called upon to decide controversial, difficult, and
emotionally charged cases, and should be able to make a decision based on the rule of law instead
of worrying about external forces.47
Structural integrity is also important. The judiciary which interprets and upholds the law
should be separate from the legislature and the executive branch; this separation of powers
constitutes a system of checks and balances meant to prevent abuses of power by any of the three
branches. “This independence means that both the Judiciary as an institution and also the individual
judges deciding particular cases must be able to exercise their professional responsibilities without
being influenced by the Executive, the Legislature or any other inappropriate sources.”48 In the
context of United States tax law, this also means that the Tax Court and other courts which interpret
and uphold the tax laws should be independent of the legislative and executive branches, including
the IRS which collects tax revenues and enforces tax laws. The IRS, as a bureau of the U.S.
Department of Treasury, is part of the executive branch, and its attorneys represent the government
in cases before the Tax Court, so it is important that the Tax Court be separate and free from its
influence.
b. Tax Court Independence
While some critics have cited statistics that taxpayers are “more often than not” unsuccessful
in cases before Tax Court, empirical data shows that Tax Court judges often have “no choice but to
hold in favor of the IRS. These issues include the failure of the taxpayer to appear or the failure of
the taxpayer to introduce evidence, the incontrovertible requirements of the Congressionally
enacted Internal Revenue Code, or similar constraining reasons.” Tax Court judges uphold and
interpret the law and cannot argue the cases for the unsophisticated taxpayer. Judges are required to
be impartial.49 However judicial ethics permit a judge to take a more active role to assist a selfrepresented petitioner.50 The Code of Judicial Conduct for the District of Columbia Courts states
that “the judge should not give self-represented litigants an unfair advantage or create an
appearance of partiality to the reasonable person; however, in the interest of ensuring fairness and
access to justice, judges should make reasonable accommodations that help litigants who are not
represented by counsel to understand the proceedings and applicable procedural requirements,
secure legal assistance, and be heard according to law.”51
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This leads us to a discussion of the importance of providing counsel to petitioners in Tax
Court who otherwise would have represented themselves.
III.

Provision of Counsel to Self-Represented Petitioners

Given the complexity of the tax system it is axiomatic that despite all the information the
tribunal attempts to provide to a self-represented taxpayer, proceeding without counsel may operate
as a disadvantage to the taxpayer.
Represented taxpayers generally obtain a better result when dealing with the IRS or before
the Tax Court than those who are not represented; studies show that in administrative proceedings
and cases before the Tax Court, represented taxpayers are “nearly twice as likely to receive a
positive outcome” when compared to an unrepresented taxpayer.52” According to a study by the
Taxpayer Advocate Service, even if an unrepresented taxpayer achieves a positive outcome, a
taxpayer with representation still receives a greater reduction of the disputed taxes than one without
representation.53
a. IRS Taxpayer Advocate Service
The Taxpayer Advocate Service (TAS) is an independent organization inside the IRS that
helps taxpayers resolve problems that are not resolved through administrative appeals and other
normal channels.54 Each individual or business taxpayer that seeks help from the TAS is assigned
an advocate who understands the law and IRS practice and procedure, and will help the taxpayer
understand what needs to be done to resolve his tax issue. For example, the TAS has helped
taxpayers abate penalties imposed by the IRS, prove eligibility for the earned income tax credit
(EITC), and correct IRS records that improperly showed the taxpayer as deceased.55
The TAS also works towards systematic change to mitigate large-scale, systematic problems
experienced by groups of taxpayers.56 The National Taxpayer Advocate (NTA) is the leader of the
TAS and serves as the “voice of the taxpayer” within the IRS and before Congress.57 The NTA
issues two reports to Congress every year: an objectives report and an annual report. The objectives
report describes goals and activities of the TAS planned for the upcoming year. The annual report
outlines the most serious problems currently facing taxpayers, the most frequently litigated issues of
the year, and provides legislative and administrative recommendations for solving these problems.58
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Additionally, the NTA is often called to testify before Congress on a variety of subjects
related to taxpayer issues. On the basis of the NTA’s annual report and the NTA’s testimony before
Congress, many changes have been made to improve the treatment of taxpayers; the IRS has
implemented hundreds of the NTA’s recommendations for changes to its administrative process and
Congress has enacted into law 15 bills based on the NTA’s recommendations for legislative change.
The NTA also advocated for the TBOR long before it was enacted.59
b. Low-Income Taxpayer Clinics (LITCs)
In 1998, United States Congress authorized the Secretary of Treasury to award matching
grants up to $100,000 per year to qualifying organizations that represent low-income taxpayers
involved in controversies with the taxing authority.60 Low income status is determined by reference
to the U.S. Department of Health and Human Services (HHS) Poverty guidelines.61
There are three types of low-income taxpayer clinics (LITCs): (1) legal services
organizations, nonprofit organizations that provide legal services to qualifying taxpayers;
(2) academic clinics at law schools in which law students provide assistance while being trained and
supervised by attorneys; and (3) bar associations and free-standing non-profit organizations.62
These LITCs impact low-income taxpayers and the tax system in a variety of ways. First, LITCs
often help clients when they feel overwhelmed by the process, and have little or no trust in the IRS,
even if the IRS has taken the correct position in the case. By helping taxpayers during this time and
providing an explanation of the system and law, the LITCs can help the taxpayers feel that they
were treated fairly during the process. The presence of LITCs helps by making cases easier to
resolve, the resolution of the case more amicable, and promotes the perception of fairness in the tax
system.63 Second, LITCs provide advice that can help low-income taxpayers by preventing them
from encountering future issues with the IRS; for example, the LITC can explain to the taxpayers
what types of income they should be reporting, which deductions and credits they are eligible for,
and what kind of documentation they should keep to prove eligibility for deductions and credits.
They provide tax advice and planning that low-income taxpayers normally would not have access
to, which helps prevent future conflicts with the IRS. Third, LITCs advocate for their clients
overall by advocating for changes to laws, regulations, and procedures that protect taxpayer rights
and strive for more equitable treatment of low-income taxpayers. LITCs make system suggestions
to the NTA, comment on proposed legislation or regulations, and write articles advocating for
changes that will protect taxpayer rights and assist low-income taxpayers. LITCs have “a voice in
the system for issues impacting low-income taxpayers.”64
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Perhaps most importantly, LITCs also provide low-income taxpayers with professional legal
advocacy. Without representation, it is difficult for our adversarial system to function as intended.
While the IRS and Tax Court judges seek to enforce the tax laws in a fair and legally correct
manner, our adversarial system of justice is sometimes compromised when a taxpayer is selfrepresented. Low-income taxpayers without representation often do not fully exercise their rights
due to limitations on financial resources, time, and education; they sometimes do not understand
their rights or how to navigate the difficult process.65
Many low-income taxpayers have limited education, limited or no proficiency in English,
may not have internet access, and require the assistance of a more knowledgeable individual to
understand what is going on and to help them navigate the complex process. Low-income
taxpayers sometimes do not understand the notices they receive from the IRS, cannot access the
documents the government is requesting, or do not have such documentation because they pay in
cash or do not have a bank account. These taxpayers are sometimes denied access to benefits to
which they are entitled because they did not know how to exercise their rights.66
c. Additional Representation for Low-Income Taxpayers in Tax Court: Calendar Call
Program
The Tax Court has organized the calendar call program by which non-profit organizations,
including academic institutions, can provide assistance to taxpayers who file petitions with the
Court. Some bar associations, professional organizations, and LITCS administer qualifying
programs through which tax attorneys can volunteer to provide free legal assistance to selfrepresented petitioners at the “calendar call”. These attorneys do not work for the IRS or Tax
Court, but are volunteering their time for taxpayers in need.67
The calendar call is held the first day at the beginning of the trial session, and the trial clerk
of the Tax Court calls through the list of the cases on the trial calendar. Each time a case is called,
the petitioner’s representative or the self-represented petitioner appears by stating his or her name.
Volunteering tax attorneys are available to consult with the self-represented petitioners. The Court
informs the self-represented petitioners about their ability to seek this free legal assistance if they
qualify at the beginning of the calendar call and also on the Tax Court website. “These
conversations often lead to settlement or narrowing of the issues for trial.”68
The calendar call program began some years ago and experienced a great deal of growth in
2007 and 2008; in 2007 three cities had a calendar call program,69 and by the end of 2014 there
were 21 cities with independent calendar call programs. Additionally, by 2016 many of the 120+
participating tax clinics also were sending attorneys to offer legal services at the calendar call. The
Tax Court is committed to access to justice for all petitioners, and has appointed an administrator of
the clinic and calendar call programs, who revamped the Tax Court website in 2007 and 2008 to
65
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promote the calendar call program and who communicates with the programs and keeps the system
functioning.70
d. Department of Justice Office for Access to Justice
The U.S. Department of Justice Tax Division handles or authorizes most civil or criminal
litigation that concerns or relates to United States tax laws in federal district and appellate courts,
excluding cases before the Tax Court.71 In March 2010 the Department of Justice established the
Office for Access to Justice (ATJ) to address the concerns about protecting the rights of the
individuals in the criminal and civil justice system, including taxpayers dealing with civil and
criminal tax issues in forums outside of Tax Court. The ATJ staff works with the Department of
Justice, federal agencies, and other actors to “increase access to counsel and legal assistance and to
improve the justice delivery systems that serve people who are unable to afford lawyers.”72 The
ATJ strives to eliminate barriers that prevent people from understanding and exercising their legal
rights, deliver fair and just outcomes for all parties, including low-income individuals, and increase
the efficiency of the justice system. The ATJ works to accomplish these goals by advocating for
policies that help deliver legal aid to low-income individuals at the state and federal level,
promoting alternative solutions to legal problems that requires less time in the courts and with
lawyers, and expanding research on innovative strategies to lessen the need for professional legal
assistance.73
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